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ROAD TRAFFIC AMENDMENT BILL 2010 

Committee 

Resumed from 6 May. The Chairman of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Peter Collier 
(Minister for Energy) in charge of the bill.  

Clause 6: Sections 79BCA and 79BCD inserted — 

Committee was interrupted on the following amendment moved by Hon Peter Collier — 

Page 6, after line 29 — To insert — 

79BCC. Cancelling notices to surrender 

(1) In this section — 

notice to surrender means — 

(a) a surrender notice given under section 79BA; or 

(b) a surrender substitute vehicle notice given under section 79BCA; or 

(c) a surrender alternative vehicle notice given under section 79BCD. 

(2) If a senior police officer is satisfied that — 

(a) a notice to surrender has been given to a person in respect of a 
vehicle; and 

(b) the vehicle has not been impounded under section 79BB, 79BCB or 
79BCE, as the case may be; and 

(c) either — 

(i) if the vehicle were so impounded, the vehicle would be a 
vehicle that could, under section 79D, be released before 
the impounding period ends; or 

(ii) the vehicle’s condition is such that it no longer functions 
as a vehicle and a licence could not be issued for it under 
Part III, 

the officer may cancel the notice to surrender. 

(3) As soon as is practicable after a senior police officer cancels a notice to 
surrender, the officer must give a written notice of the cancellation to the 
person to whom the notice to surrender was given. 

79BCD. Notice to surrender alternative vehicle if surrender notice cancelled 

(1) This section applies if — 

(a) under section 79BA a surrender notice is given to a person 
responsible for a vehicle (vehicle A) the driver of which (the 
alleged offender) is suspected of having committed an offence (the 
offence); and 

(b) under section 79BCC the surrender notice is cancelled before 
vehicle A is impounded under section 79BB; and 

(c) the alleged offender is a responsible person for one or more other 
vehicles. 

(2) If this section applies, a member of the Police Force may give the alleged 
offender, personally or by registered post, a notice in accordance with this 
section (a surrender alternative vehicle notice). 

(3) The surrender alternative vehicle notice cannot be given after 28 days after 
the date on which the surrender notice was cancelled. 

(4) The surrender alternative vehicle notice must contain a statement to the 
effect that, because vehicle A will not be impounded, a vehicle for which the 
alleged offender is a responsible person (the alternative vehicle) is required 
to be surrendered to the Commissioner for impounding instead of vehicle A. 
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(5) The surrender alternative vehicle notice must specify the following — 

(a) in relation to the offence, its details and the time and place at which 
it is suspected to have been committed; 

(b) which of sections 79(1) and 79A(1) is the provision that authorised 
the impounding of vehicle A (the impounding provision); 

(c) sufficient details of vehicle A to identify it; 

(d) when the surrender notice was cancelled under section 79BCC; 

(e) sufficient details of the alternative vehicle to identify it; 

(f) if the impounding provision is section 79(1) and the alleged 
offender is a previous offender as defined in section 79(1A), 
sufficient details to explain why the alleged offender is regarded as 
a previous offender; 

(g) the length of the impounding period for the alternative vehicle, 
which is to be — 

(i) if section 79(1) was the impounding provision for vehicle 
A, either 28 days or 3 months according to which of those 
periods was the impounding period for which section 79(1) 
required vehicle A to be impounded; and 

(ii) if section 79A(1) was the impounding provision for 
vehicle A, 28 days; 

(h) the place at which, and the time of day during which, the alternative 
vehicle and its keys are required to be surrendered under this 
Division; 

(i) the last day on or before which the alternative vehicle and 
its keys are required to be surrendered, being the seventh 
day after the day on which the notice is given. 

(6) The surrender alternative vehicle notice must also include — 

(a) a statement to the effect that this Division contains law about the 
notice and the impounding of the vehicle; and 

(b) a statement as to the effect of section 79BCE(5); and 

(c) a statement to the effect that failure to comply with the notice will 
result in the vehicle being impounded by operation of section 
79BCE(2). 

(7) If the alleged offender is a responsible person for 2 or more other vehicles, 
the surrender alternative vehicle notice must specify only one of them as the 
alternative vehicle, being the one decided by the member of the Police Force 
issuing the notice. 

79BCE. Consequences of surrender of alternative vehicle notice 

(1) If a responsible person who is given a surrender alternative vehicle notice 
under section 79BCD surrenders the alternative vehicle specified in the 
notice according to the notice, the vehicle is impounded by operation of this 
subsection for a period that commences at the time when the vehicle is 
surrendered. 

(2) If a responsible person who is given a surrender alternative vehicle notice 
under section 79BCD fails to surrender the alternative vehicle specified in 
the notice according to the notice, the vehicle is impounded by operation of 
this subsection for a period that commences at the time when a member of 
the Police Force takes possession of the vehicle for the purpose of 
impounding it. 

(3) An impounding period the length of which is specified as 28 days or 3 
months in a surrender alternative vehicle notice includes the part of the day 
on which the vehicle is impounded that is after the impounding occurred 
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even though including that part of the day makes the period more than 28 
days or 3 months, as the case requires. 

(4) The period for which a vehicle is impounded by operation of subsection (1) 
or (2) ends when the impounding period has passed since the end of the day 
on which the vehicle was impounded. 

(5) A responsible person who is given a surrender alternative vehicle notice 
under section 79BCD commits an offence and is liable to a fine of 50 PU if, 
when the alternative vehicle specified in the notice has not been impounded 
by operation of subsection (1) or (2) as a consequence of the notice, the 
person disposes of an interest that the person has in the vehicle. 

Hon PETER COLLIER: The last time we dealt with this bill I gave a fairly comprehensive precis of clause 6 
and the reasons for the amendment to the clause in answer to a question from Hon Giz Watson. However, for the 
benefit of members and in a succinct fashion, I will explain again the reasons for clause 6 and the reasons for this 
amendment. Clause 6 will enable the impounding of a substitute vehicle for an impounded vehicle that has been 
released before the end of the impounding period. That is the essence of clause 6. The amendment to clause 6 
standing in my name on the supplementary notice paper will enable the cancellation of a notice requiring a 
person to surrender a vehicle for impounding in limited circumstances when no purpose will be served for 
impounding it, and will enable the impounding of an alternative vehicle in substitution for the vehicle the subject 
of that cancellation notice. That in essence is what this amendment is hoping to achieve. 

Hon GIZ WATSON: I want to say to the minister that, following on from when we were last debating this 
clause, I had the opportunity of a little more briefing from the advisers, and I appreciate that opportunity. The 
Greens (WA) do not oppose the amendment. It seems that it makes sense, if we are to continue down this line, 
that there is a mechanism for cancelling notices and facilitating that part of the process, if it does come into 
effect. Although we will support the amendment, we are still not happy with the overall structure and intention 
of forcing innocent third parties to surrender anything. This amendment does not fix that problem. Having said 
that, we have no objection to this further amendment that will add to the bill before us. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Postponed clause 4: Section 78C amended — 

The clause was postponed on 6 May. 

Hon PETER COLLIER: I move — 

Page 2, line 14 — To delete the line and insert — 

section 79BB(2), 79BCB(2) or 79BCE(2) 

Page 2, lines 16 to 18 — To delete the lines and insert — 

(2) In section 78C(2) delete “section 79BB(2)” and insert: 

section 79BB(2), 79BCB(2) or 79BCE(2) 

Page 2, line 22 — To delete the line and insert —  

section 79BB(2), 79BCB(2) or 79BCE(2); or 

As I said, these amendments are consequential on the amendment to clause 6 that we just passed. 

Amendments put and passed. 

Postponed clause, as amended, put and passed. 

Postponed clause 5: Section 78D amended — 

The clause was postponed on 6 May. 

Hon PETER COLLIER: I move — 

Page 3, line 4 — To delete the line and insert — 

79A(1), 79BB, 79BCB or 79BCE 

Again this is a consequential amendment, necessary because of the amendment to clause 6. 

Amendment put and passed. 

Postponed clause, as amended, put and passed. 
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Clause 7: Section 79BD amended — 

Hon PETER COLLIER: I move — 

Page 7, line 13 — To delete the line and insert —  

notice; or 

(c) a responsible person for a vehicle who is given a surrender alternative 
vehicle notice under section 79BCD fails to surrender the alternative vehicle 
specified in the notice according to the notice, 

This amendment standing in my name on the supplementary notice paper is, again, a consequential amendment 
and necessary because of the amendment to clause 6 that provides for the insertion of new sections 79BCC, 
79BCD and 79BCE. 

Hon KATE DOUST: I have a question about this and just want to be clear in my own mind. When a notice is 
issued under this proposed section for the alternative vehicle, can the minister explain the process that will be 
taken if the person does not surrender the vehicle?  

Hon PETER COLLIER: The police will attend the premises where the vehicle is kept and ask to impound it 
and then impound it. If the request is refused, they have powers to impound.  

Hon KATE DOUST: If the individual does not have an alternative car to impound what can the police then do? 
This may have been covered in the briefing—I cannot recall. 

Hon PETER COLLIER: If there is no alternative vehicle, nothing is impounded.  

Hon KATE DOUST: Will no other action be taken then? Will that be the end of the story? 

Hon Peter Collier: Yes, that is correct. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 8: Section 79B amended — 

Hon PETER COLLIER: I move — 

Page 9, after line 9 — To insert —  

(3C) The Commissioner is to ensure that, as soon as practicable after a vehicle (the 
alternative vehicle) is impounded under section 79BCE following the issue of a 
surrender alternative vehicle notice to a responsible person for the vehicle under 
section 79BCD, notice of the impounding is given to — 

(a) each responsible person for the vehicle; and 

(b) if the licence in respect of the vehicle is for the time being suspended under 
section 79BD, the Director General. 

(3D) The notice of the impounding given under subsection (3C) is to be in an approved 
form and contain details of — 

(a) the offence referred to in section 79BCD(1)(a) including the time and place 
at which it is suspected to have been committed; and 

(b) the alternative vehicle sufficient to identify it; and 

(c) the time when the alternative vehicle was impounded; and 

(d) the address of the place where the alternative vehicle is stored; and 

(e) the length of the impounding period for the alternative vehicle which is to be 
the period specified in the surrender alternative vehicle notice under 
section 79BCD(5)(g); and 

(f) the grounds on which the alternative vehicle may be released under 
section 79D; and 

(g) how, when and to whom the alternative vehicle can be released; and 

(h) the powers of a court under sections 80A, 80B, 80C and 80FA in relation to 
the impounding and confiscation of vehicles. 

This is a consequential amendment, necessary because of the amendment to clause 6 that provides for the 
insertion of new section 79BCC, 79BCD and 79BCE. As mentioned, the proposed new section 79BCD will 
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empower a member of the police force to give an alleged offender a surrender vehicle notice where a surrender 
notice or a surrender substitute vehicle notice has been cancelled pursuant to section 79BCC, and the alleged 
offender is the responsible person for one or more vehicles other than the vehicle that was the subject of the 
cancellation notice. This amendment will provide for the insertion of new section 79B(3C) and 79B(3D), 
requiring the Commissioner of Police to ensure that as soon as practicable after a vehicle is impounded following 
the issue of a surrender alternative vehicle notice, a notice of impounding containing specified relevant 
information is given to each person responsible for the vehicle. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 9: Section 79C amended — 

Leave granted for the following amendments to be considered together. 

Hon PETER COLLIER: With the indulgence of the house, I wish to move the amendments to clause 9 
standing in my name en bloc. I move — 

Page 9, line 16 — After “section 79BCA” to insert —  

or a surrender alternative vehicle notice under section 79BCD 

Page 10, line 12 — After “section 79BCB,” to insert —  

or an alternative vehicle has been impounded under section 79BCE, 

Page 10, line 18 — To delete “given” and insert —  

given, or under section 79BCD a surrender alternative vehicle notice has been given, 

Page 10, line 26 — To delete “notice,” and insert —  

notice or surrender alternative vehicle notice, 

They are all consequential amendments, necessary because of the amendment to clause 6. Again, these 
amendments will insert necessary references to new section 79BCC, 79BCD and 79BCE. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 10: Section 79D amended — 

Hon PETER COLLIER: I move —  

Page 10, after line 33 — To insert —  

 taxi means a vehicle — 

(a) on which taxi plates issued under the Taxi Act 1994 are being used; or 

(b) in respect of which a taxi-car licence has been issued under the Transport Co-
ordination Act 1966 Part IIIB, 

 and it does not matter whether or not, at the relevant time, it is standing or plying for hire or 
carrying passengers for reward; 

 taxi operator, of a taxi, means a person who — 

(a) under the Taxi Act 1994, owns or leases the taxi plates, issued under that Act, that are 
being used on the taxi; or 

(b) holds the taxi-car licence issued under the Transport Co-ordination Act 1966 in 
respect of the taxi; 

These amendments will insert definitions necessary for the interpretation of proposed new section 79D(2)(gb), 
which will be inserted in clause 10 by amendment 17/10 on the supplementary notice paper. 

Amendment put and passed. 

Hon PETER COLLIER: I move — 

Page 11, line 7 — To delete the line and insert —  

79A(1), 79BB, 79BCB or 79BCE; 

This is a consequential amendment, necessary because of the amendment to clause 6. It will insert a necessary 
reference to clause 10 in section 79BCE. 
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Amendment put and passed. 

Hon GIZ WATSON: I move — 

Page 11, lines 10 to 12 — To delete the lines and insert —  

(a) a senior police officer is satisfied that unless the vehicle is released, hardship will be 
suffered in the particular case that may include but is not limited to a case that would 
or does deprive a person of — 

 (i) the means of obtaining urgent medical treatment for an illness, disease or 
disability known to be suffered by the person responsible for the vehicle or a 
member of his or her family; or 

 (ii) the principal means of obtaining income with which to pay the costs 
associated with the impoundment; or 

 (iii) on the grounds that the impoundment of the vehicle would or does seriously 
hinder the person responsible for the vehicle in performing family or 
personal responsibilities; 

or 

By way of explanation, this amendment seeks to re-establish some discretion on the part of the senior police 
officer in the circumstances prescribed in the amendment, which are quite limited. I think any reasonable person 
would agree that they are circumstances that could impose hardship on a person, and the amendment seeks to 
allow a senior police officer to use discretion in whether to impound a vehicle. It seems to me that there are a 
number of problems with the way this bill is structured, such as the lack of discretion and the lack of capacity to 
take hardship into consideration. One of the ways I suggested during the second reading debate that that could be 
dealt with was to reinstate the capacity for the police to make some judgement about hardship. The amendment 
is not open-ended and is quite specific about what sort of matters could be considered, such as medical 
considerations and family duties and responsibilities, and allowing the person to continue to earn an income to 
pay off the costs associated with the impoundment. This is a moderate amendment and I seek the support of the 
house for this excellent suggestion.  

Hon PETER COLLIER: I thank the member for her enthusiasm. Unfortunately for her, as I mentioned in my 
summation of the second reading debate, the government will not be supporting this amendment. It seeks the 
deletion of the existing section 79D(2)(c), to be replaced by this proposed provision. Existing section 79D(2)(c) 
enables the commissioner to release an impounded vehicle before the end of the applicable impounding period 
where a senior police officer is satisfied that a person will suffer exceptional hardship if the vehicle is not 
released. Hon Giz Watson’s proposed amendment will significantly lower the bar, as I mentioned in my 
comments, enabling the release of an impounded vehicle when hardship, or possibly mere inconvenience, might 
result as a consequence of the failure to release the vehicle. This is entirely contrary to the spirit of the bill. I 
appreciate that the member does not agree with that but it does run contrary to the intention of the bill. The 
whole purpose of this bill is that offenders are intended to suffer hardship as a consequence of their actions. The 
knowledge that these actions will deprive them of the use of their vehicles ought to act as a very strong deterrent 
to those people who drive recklessly.  

Hon Kate Doust: But the reason we’ve got this bill is that it’s a patch-up. The people who have been penalised 
have not necessarily been those people actually driving the cars, and that is the example the member is giving.  

Hon PETER COLLIER: That is quite true but we cannot get away from what we are trying to achieve with this 
amendment. As far as the government is concerned, the amendment is lowering the bar too far and that is why 
we will not support it. It ensures that those who are driving recklessly, with no regard for other road users, are 
treated appropriately. With all due respect, I think that is in the spirit of community opinion.  

Third parties are also intended to suffer hardship. Whilst being deprived of the use of their vehicles is a very 
harsh lesson, it is intended to make them more discriminating when making a choice about whether and to whom 
they lend their cars. That will ideally be an outcome of this legislation. This provision was introduced by the 
Labor government when it introduced these laws in 2004. In addition to lowering the bar from exceptional 
hardship, the amendment moved by Hon Giz Watson sets out particular circumstances that constitute hardship 
and that will result in the release of an impounded vehicle. I assure members that the legislation as it currently 
stands could permit the release of an impounded vehicle where it was necessary to enable the transport of a sick 
person for treatment or to ensure that a person did not lose his or her employment. Under the existing legislation, 
a senior police officer would need to be satisfied that the release of the impounded vehicle was necessary for 
such reasons and that no alternatives existed. It is an improvement in that area. The proposed amendment 
weakens the legislation. Once this bill is passed, additional safety nets will be in place to enable the early release 
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of impounded vehicles as appropriate, and these will be more than adequate. For those reasons, the government 
will not be supporting the amendment.  

Hon KATE DOUST: On this occasion, we will be supporting Hon Giz Watson’s amendment. The minister 
spoke about the spirit of this legislation. The only reason we have this legislation is because the government did 
not listen to the opposition and other parties when we dealt with the hoon legislation last year. As a result, a 
number of people in our community have been unfairly penalised. We are only dealing with this bill today 
because of the hue and cry that erupted from the community about the attitude of the police minister in handling 
those individual situations, taking an exceptionally hard and unfair line as perceived by the public. As a result, 
we are now addressing those issues in this bill. I think Hon Giz Watson has raised valid points in her 
amendment. Whilst the minister is saying that the capacity to address those issues currently exists, the current 
legislation is perhaps not clear enough in providing some certainty for those issues to be resolved.  

In the industry that I worked in for many years people lost their vehicles through no fault of their own. Their 
situation may have been similar to the one we talked about in the second reading debate of the mother who lost 
her car because her son was picked up, not necessarily for hooning but because he had lost his licence, and she 
was not aware of it. She ended up losing a month’s holiday and a week’s unpaid work because she was no longer 
able to access her car, through no fault of her own, to drive to work. I would have thought that example would fit 
very neatly into the amendment proposed by Hon Giz Watson and make it a lot easier for the police to have the 
discretion to make that decision in those situations. I think it picks up the concern outlined by Hon Max 
Trenorden in his speech. It is a real shame he is not here because I would be interested in his view on Hon Giz 
Watson’s amendment. It would allow police to make a decision in those country situations.  

I can see that other cases will arise once this bill is passed. I do not think any of us have a difficulty with people 
being held to account who are deliberately hooning around, speeding, causing disruption in the community and 
all those things. We have a problem with people losing their car through no fault of their own. Hon Giz Watson 
is saying that mechanisms should be made available to provide relief to people in the situation she has outlined 
and perhaps make it easier to access that relief than they can currently. I think the minister is saying that the 
commissioner has that capacity in exceptional circumstances. Are those exceptional circumstances dependent 
upon each particular commissioner or are there circumstances outlined that they can go to? If this bill goes 
through and this type of situation is not canvassed or acknowledged by the government in some way, I bet the 
minister five bob that next week some situation will spring up that this type of amendment could have dealt with. 
We need to be making the job of the police to deal with these situations easier rather than having to come back 
again in six months’ time and have another amendment bill to this amendment bill because the public is upset 
with the way the government is managing road safety.  

Hon GIZ WATSON: Having listened to the minister’s response, I understand, and I think the community might 
support, the notion of the impoundment—this goes to the very crux of this bill—of vehicles that are owned by 
the offender and used in the offence. A problem arises when a vehicle owned by an innocent third party is 
impounded. I understand that the policy intention is to punish the innocent third party. It has been described as 
giving them some sort of deterrent. I guess the innocent third party does not feel like it is a deterrent. It is a real 
punishment in terms of a real inconvenience. In the case Hon Kate Doust has raised, which has been talked about 
a number of times, the mother of the guy who committed the offence was penalised financially when her vehicle 
was impounded. I think I am safe in saying that the community thinks that was not reasonable and the example 
may well occur again of an unreasonable punishment on an innocent third party having his or her vehicle 
impounded. Sure, it would act as a deterrent but it is a mighty big sledgehammer to act as a deterrent to impound 
somebody’s vehicle for 28 days. In this case, the woman involved could not work. I believe she also could not 
fulfil her duties of caring for her sick mother whom I think she had some responsibility for. This amendment 
specifically tries to address some of these matters that we know have already arisen as flaws in the existing 
legislation. I hear what the minister is saying. This does shift the bar. It does make it a lower bar than the test of 
exceptional hardship. Nevertheless, I would argue that this threshold is more along the lines of the community’s 
expectations than the threshold that will continue to exist in this bill if it goes through this place after being 
amended again by the government.  

We have a bill that is unique in Australia in seeking to punish innocent third parties in a very real way by 
impounding their vehicles and allowing them very few opportunities to make a case for exceptional hardship 
because the bar is very high thereby not providing just a deterrent but a punishment for those people. It is not 
quite accurate to simply say this measure is a deterrent. This measure is an imposition on the property rights of 
innocent parties. It is not done this way anywhere else in Australia. As we progress through this bill it will 
become obvious that there are no appeal rights, which is another issue I intend to raise in this debate. A person 
cannot appeal to a court, the State Administrative Tribunal or any other judicial body for a review of the case; he 
is stuck with this penalty, a penalty that can cause real inconvenience and financial hardship. The Greens believe 
that the circumstances in which that can happen should be much more limited. In fact, we argue that in no case 
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should innocent third parties have this penalty imposed on them. My amendment is a half-way measure to try to 
lower the bar a little, and I suggest that it is much more in line with community views. I am not sure that there is 
a uniform view in this area, but I know that the community has been very disturbed by some of the outcomes of 
this legislation to date. I do not think that by setting the bar at the level at which a senior officer must be satisfied 
that exceptional hardship will be suffered is the right position. I think something that spells out the circumstances 
that should be taken into consideration is a better way of structuring this piece of legislation. 

Hon PETER COLLIER: I heard Hon Giz Watson’s words, and I appreciate her passion on this issue. The 
government’s attitude is that the message needs to be unambiguous to third parties; that is, they will suffer if 
they do not discriminate when they lend their car. There are outs for employer–employee situations and for small 
vehicle charters. However, we feel that lowering the bar will send mixed messages to the community. The 
message from this legislation for those third parties is that they must discriminate when they lend their car. If 
there is a likelihood that the person will use the vehicle inappropriately, he should not be allowed to use it.  

Hon KATE DOUST: In response to the matters Hon Giz Watson outlined, the minister said that, in exceptional 
circumstances, the commissioner can make the decision —  

Hon Peter Collier: On the advice of a senior officer.  

Hon KATE DOUST: Yes. What should the woman who lost her car because of her son’s behaviour have done 
to get her car back? Would the fact that she did not have access to a vehicle so that she could perform her work 
have categorised her as someone who would suffer exceptional hardship?  

Hon PETER COLLIER: I am sorry for the delay in responding. Was this story in “Inside Cover”?  

Hon Kate Doust: Yes.  

Hon PETER COLLIER: We simply do not know the circumstances. The officer may have felt she did have 
access to an alternative source of transport. Without fully understanding the details of the woman’s 
circumstances, I cannot comment.  

Hon KATE DOUST: Can the minister explain to us what is “exceptional hardship”?  

Hon PETER COLLIER: The issue that was raised by Hon Giz Watson about a sick person is covered. An 
exceptional circumstance would arise if a person could effectively lose his or her job. The person would be likely 
to suffer hardship due to the lack of readily available public transport and that person’s family would suffer 
hardship as a direct result of the impounding.  

Hon GIZ WATSON: Does the minister consider that a senior police officer is in a position to weigh up those 
things? Surely the court would be better placed to assess the various factors leading to hardship.  

When this piece of legislation was originally enacted by the Labor government the penalty was for a maximum 
impounding period of 48 hours. Given this bill will impose a penalty of 28 days, that is a significantly greater 
penalty. It should therefore require a more qualified body to weigh up the factors that cause someone exceptional 
hardship. Without disrespect to senior police officers, I would have thought that some sort of judicial body 
would be better placed to make a judgement on a range of factors that might constitute exceptional hardship.  

Hon PETER COLLIER: It is a valid point, which I take on board. I just want to make it clear to Hon Giz 
Watson that the decision is not made in an ad hoc fashion by a senior police officer. The applicant must put in a 
written application seeking a determination on the hardship. That determination is then made based upon the 
evidence presented and whether there is evidence that he will lose his job, there is no public transport or such 
effects whereby hardship will definitely be a result of the loss of the vehicle. 

Hon GIZ WATSON: Can the minister give me any examples of where a police officer is asked to make these 
kinds of assessments? 

Hon PETER COLLIER: The member is talking of other examples of hardship, is she? 

Hon GIZ WATSON: Let me be clear. I guess that I am asking: are there other areas of law where senior police 
officers are asked to assess similar merits-based decisions about what is hardship and what is not; and, if so, 
perhaps the minister can give me those examples? 

Hon PETER COLLIER: No, there are no other areas of law with regard to hardship that I am aware of. 

Hon GIZ WATSON: I assume that there will be some need to do some training or skilling-up of police officers 
if they are being given this new quasi-judicial role, and perhaps the minister could indicate what that is likely to 
be? 

Hon PETER COLLIER: Again, it is a valid point. Yes, there are policies and procedures in written form in a 
manual for police to make that determination. 
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Hon GIZ WATSON: Do those documents already exist? 

Hon Peter Collier: Yes. 

Hon GIZ WATSON: Is it possible to table them? 

Hon PETER COLLIER: No. The advice I have received is that that information is not publicly available. I 
have been advised that we can provide something in a precis form. I understand the member’s concerns in this 
area. The actual direct documents from the manual are problematic, but we can provide the member with some 
more information with regard to the particular criteria that she is seeking. 

Hon GIZ WATSON: I am just seeking some clarification on this. Is the minister saying that there is a policy 
document within the police department that provides guidance for making decisions on exceptional hardship and 
what it means but that that is not available to the Parliament to assess before we decide whether the police are the 
appropriate authority to make this decision? 

Hon PETER COLLIER: Yes; the documents do exist. I have given an undertaking to provide a precis. We will 
seek further clarification, perhaps during question time, to see whether those documents in their entirety are able 
to be made public. The advice I have received at this stage is that they are not. 

Hon LJILJANNA RAVLICH: I find it really hard to believe that we have been told that, in the absence of 
hardship being defined in the legislation, documents are available that will guide the judgement of  police 
officers or the commissioner in making a determination on whether hardship can be sustained. We have been 
told that these actually exist in a file somewhere within the police department and that this chamber should 
accept the minister’s response, which is that he will provide us with his interpretation or precis — 

Hon Peter Collier: I did not say that. 

Hon LJILJANNA RAVLICH: No; but what he is saying is, “I’ll offer you the lesser option. In other words, 
you cannot actually have this as standard documents. You can have perhaps a Mickey Mouse version of those 
documents.” I must say to the minister that I do not think that is good enough. This legislation has got some 
very, very severe consequences if it is not applied in a proper manner. Members in this place, who represent 
people in the community, need some confidence about the decisions that will be made in relation to this 
legislation. We have every right to view those documents, as they stand in that file that the minister referred to, 
that will provide guidance to the officers concerned or the commissioner, who will make that judgement about 
whether hardship has occurred and whether he should take a subsequent course of action. I must say to the 
minister that we will accept no less. 

Hon PETER COLLIER: I just want to clarify something. First of all, I did not say that it would be my 
interpretation at all. I emphasise that. 

Hon Ljiljanna Ravlich: We do not want your precis. 

Hon PETER COLLIER: If I can just finish. I did not say that at all. What I said is that I would give an 
undertaking to give a precis. The original advice I received was that we could not provide that information. We 
then said yes, that we would try to be as compromising as we possibly could and that we would give a precis, or 
a summary, of that information. I then stated before Hon Ljiljanna Ravlich got on her feet that we would seek 
advice and, ideally, if we can provide that information, we will. It is as simple as that. 

Hon LJILJANNA RAVLICH: The order in which something is said does not preclude me from getting to my 
feet and making the point that I want to make. The point I wanted to make is the point that I made: I do not think 
that this chamber should be offered any less than a copy of the original documents as they stand in the file that 
was referred to by the minister. He should make every effort to provide that information to this chamber and, 
through this chamber, to the people of this state. 

Hon GIZ WATSON: By way of suggestion, so that we are able to continue with this bill but still seek to have 
that information before we deal with this clause, is it possible to postpone the completion of clause 10 and move 
forward with the bill? 

Hon Peter Collier: An adviser has just gone out to seek that clarification. 

Hon GIZ WATSON: It may be a practical way to ensure that we can keep going with the bill. 

The CHAIRMAN: Minister, do you wish to respond? 

Hon PETER COLLIER: No. As I said, one of my advisers is seeking clarification of that point. With the 
indulgence of the house, we can move to the other amendments. Is that possible?  

The CHAIRMAN: Does the minister seek leave to move the next amendment?  
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Hon PETER COLLIER: Yes. 

Hon GIZ WATSON: The minister might seek leave to move to postpone clause 10 and then we can return to it. 
It is up to the minister how he wants to deal with it—I am just trying to be constructive. 

The CHAIRMAN: Minister, do you wish to postpone consideration of clause 10? 

Hon PETER COLLIER: I suggest that we postpone consideration of clause 10 until after we receive that 
information. 

Clause 10 postponed until after consideration of clause 13, on motion by Hon Peter Collier (Minister for 
Energy). 

[See page 2676.] 

The CHAIRMAN: We will move to clause 11. We will return to clause 10 after we have dealt with clause 13. 

Clause 11: Section 79E amended — 

Hon PETER COLLIER: I move — 

Page 13, lines 27 and 28 — To delete the lines and insert —  

and any substitute vehicle impounded under section 79BCB and any alternative vehicle 
impounded under section 79BCE 

This is a consequential amendment. It is necessary because of the amendments to clause 6. The amendment will 
insert a necessary reference in clause 11 to section 79BCE.  

Amendment put and passed.  

Clause, as amended, put and passed. 

Clauses 12 and 13 put and passed.  

The CHAIRMAN: Normally at the conclusion of clause 13 we would move back to clause 10. It is fairly 
obvious that we are not necessarily in a position to do that. With the committee’s indulgence, we can move to 
new clause 11.  

New clause 11 —  

Hon GIZ WATSON: I move —  

Page 13, after line 22 — To insert — 

11. Section 79EA inserted 

After section 79D insert: 

79EA. Release of motor vehicle on application to State Administrative 
Tribunal 

(1) A person may apply to the State Administrative Tribunal for a review of an 
unsuccessful application under section 79D. 

(2) The State Administrative Tribunal is not limited by the provisions of 
section 79D, and is entitled in any case to have regard not only to the public 
interest but to any alleged hardship or other circumstances of the case. 

(3) Subsection (2) applies even though the Commissioner may have refused an 
application under section 79D, and the State Administrative Tribunal may 
order or refuse to order the release of an impounded motor vehicle as justice 
requires. 

(4) The State Administrative Tribunal may determine whether or not the 
prescribed fees for storage of the motor vehicle by the Commissioner, or 
some of those fees, are payable by the applicant to the Commissioner. 

By way of explanation, as I have said on a couple of occasions during this debate, the evolution of this bill is that 
we have gone from a law that required the impoundment of a vehicle for up to 48 hours to an impoundment of 
up to 28 days; that is, the penalty is much more significant in terms of a person being deprived of a vehicle for a 
much longer period. What it also does, in our view, is allow time for a higher review of penalty. I considered a 
couple of ways to enable a judicial review. It seems to me that the State Administrative Tribunal would have the 
capacity to deal with appeals, under this legislation, at relatively short notice. The State Administrative Tribunal 
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is a body that could consider a higher level of assessment of factors, particularly those of alleged hardship, on a 
case-by-case basis.  

I remind members that no other legislation in Australia impounds vehicles without the oversight of a magistrate 
or judicial body. Only in Western Australia are we proposing legislation that gives that power to police. I think it 
is a matter of natural justice that an individual can have the impoundment of his or her vehicle reviewed by a 
higher body to decide whether there are particular circumstances of hardship or particular circumstances in any 
individual case; for example, have the fees adjusted or have the impoundment order overturned. This is a very 
important check and balance on what has already been shown to be a fairly significant piece of legislation in 
terms of impacting on innocent third parties. A couple of examples have already been mentioned numerous times 
during this debate. Members will appreciate the procedural fairness that such an appeal provision provides. If a 
person’s vehicle is impounded for 28 days, there will be time to apply for a review. I think that the State 
Administrative Tribunal is the body that could be tasked with undertaking that review. I ask members to consider 
this amendment very seriously.  

Hon KATE DOUST: I want to put on the record the opposition’s view of this amendment. I fully understand 
where Hon Giz Watson is coming from in terms of providing fairness and an avenue for appeal. I am not too 
sure whether the State Administrative Tribunal will provide that mechanism. Hon Giz Watson referred to speedy 
access, but given that several thousand cars have already been impounded—and I imagine, over time, that 
number will grow—if a large number of people were to appeal, then I would be very concerned about the SAT 
becoming clogged up with those appeals. My other worry is the timing. If a car is impounded for 28 days, how 
long would it take, from the minute a person lodges an application, for the matter to be heard and a decision 
made? Would a person already have his or her car safely back in the garage or wherever? Whilst I think there 
should be some sort of mechanism for appeal, I do not know if this would actually achieve what the honourable 
member wants in a timely fashion. On this occasion we will not support the amendment moved by the Greens 
(WA).  

Hon PETER COLLIER: I thank Hon Giz Watson and Hon Kate Doust for their comments. As I mentioned 
during my summary of the second reading speech, the government will not be supporting the amendment. At 
first glance it appears that the amendment seeks to provide a person who is unsuccessful in securing the early 
release of an impounded vehicle the ability to ask the State Administrative Tribunal to review the decision. 
Proposed section 79EA(2) and (3) appear to enable SAT to order the early release of an impounded vehicle in 
any circumstances it sees fit. Is that correct?  

Hon GIZ WATSON: When I drafted this amendment I was dealing with the unamended bill. I did not anticipate 
the amendment moved by the government, which has shifted the goalposts. When it was drafted it was intended 
to deal with any impounding vehicle, not only those that had failed to make the case for early release.  

Hon PETER COLLIER: I thank the member for that clarification. The government is of the opinion that this 
amendment will, once again, lower the bar and have a detrimental impact on the real intent of this law. I reiterate 
the same reasons that I gave Hon Giz Watson when she moved her first amendment; that is, it is intended that the 
alleged offenders and third parties will suffer hardship and inconvenience as a result of the unlawful use of their 
vehicles. In the case of alleged offenders, the tough measures in this legislation are intended to act as a strong 
deterrent to dangerous and unlawful driving behaviour. In the case of third parties, the threat of impounding is 
intended to make them take far greater responsibility as to whom they lend their vehicles and in what 
circumstances. This legislation is intended to be tough. There is a common theme to the specific circumstances 
that a commissioner may release an impounded vehicle; that is, that the alleged offence is committed by a person 
other than the responsible person for the impounded vehicle and the vehicle is in the temporary custody of an 
alleged offender because of a trade or business-related transaction and the responsible person for the impounded 
vehicle has no or limited ability to prevent the occurrence of the alleged offence. We can contrast that with 
private lending arrangements in which there is far greater choice and control on the part of the responsible 
person for that vehicle. In addition to the existing ability to release an impounded vehicle early when it is stolen, 
is a hire vehicle or exceptional hardship would result if it is not released, this bill and the government’s 
amendments will add additional specific circumstances and the broader safety net of manifest injustice and 
manifest unfairness. These measures will be more than adequate to ensure that the consequences of impounding 
are as significant as is intended but not unreasonably harsh. For those reasons we feel that this amendment will 
lower the bar too far in terms of the intent of the legislation; therefore we will not support the amendment.  

Hon GIZ WATSON: In response to those comments on the proposed amendments, I spent a good part of 
12 months reviewing the State Administrative Tribunal with my friends on the legislation committee 18 months 
ago. We found that in some instances SAT has a quick turnaround. I am thinking of racing appeals and those 
kinds of things. It is able to deal with some streams fairly rapidly—a matter of days, rather than weeks. I argue 
that SAT has the capacity to deal quickly with these sorts of appeals. As with any appeal to a court or tribunal, 
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certain criteria must be met before one’s case is taken on. There may be thousands of impoundments, but I do 
not think many of them will reach the point at which SAT would consider them. There must be reasonable 
grounds to lodge an appeal.  

I do not think that the notion that SAT will be swamped is an accurate one. We believe that building in an appeal 
mechanism in a body that is not a police department is not an unusual provision in legislation. We think it is a 
fair provision. We think it is a reflection of what the community expects in terms of weighing up the 
circumstances of each bit of offending behaviour. In this case we are leaving all the discretion, limited as it is by 
the legislation, with police officers. In our view that has been a problem in the past and it will continue to be a 
problem in the future. The police themselves might appreciate an avenue for appeal. It is a further check and 
balance as to whether laws are being used excessively and if they are disproportionate to community standards 
and expectations. That is why we have various bodies of appeal, including courts and, in this case, the State 
Administrative Tribunal. The other advantage of SAT is that it costs relatively little and is informal. It is very 
accessible to the community. It is a reasonable amendment. Perhaps this indicates that our level of checks and 
balances and natural justice is different from those of the other political parties represented in this place.  

New clause put and negatived.  

Postponed clause 10: Section 79D amended -  

Resumed from an earlier stage of the sitting on the amendment moved by Hon Giz Watson. 

Hon PETER COLLIER: I am pleased to say to Hon Giz Watson that the information is available and is being 
emailed as we speak. I suggest that I will have it for her after question time.  

Hon GIZ WATSON: I thank the minister. That will be very useful. It would be even better if we had a chance 
to read it during question time. I assume we will get it as soon as it is available. 

Committee interrupted, pursuant to temporary orders.  

[Continued on page 2685.] 
 


